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G.R No-2098 of 2013 

(State of Assam Vs Md. Rahimuddin) 

 

IN THE COURT OF CHIEF JUDICIAL MAGISTRATE, SONITPUR:: TEZPUR 

G. R. Case No. 2098 of 2013 

Under section 379 of I.P.C 

Present:-Sri N. J. Haque, AJS,  

          Chief Judicial Magistrate,  

                    Sonitpur, Tezpur 

 

    State of Assam   
     –Vs–  

Md. Rahimuddin 
S/O:- Late Janab Ali 
R/O:- Koroiani 
P/S:- Tezpur 
Dist:- Sonitpur, Assam …....Accused Person 

 
Advocate appeared: 

 
Mrs. Niva Devi, Addl. P.P……………………… For the State 

Mr. Kabindra Sarmah, Ld. Advocate……………….For the accused person 

 
Evidence recorded on   : - 24.04.2017, 12.12.2018, 18.01.2019, 

   18.03.2019 & 15.05.2019  
Date of Statement of defence  : - 08.10.2020 

Argument heard on   : - 08.10.2020 

Judgment delivered on  : - 08.10.2020  

 

J U D G M E N T 

History of Prosecution’s Case 

1. Prosecution case appears to be in a nutshell is that on 20.08.2013 one Md. 

Abdul Kalam lodged an Ejahar before the O/C, of Tezpur PS through I/C of 

Borghat O.P, alleging inter alia that since from last one month the F.I.R named 

accused person drove the motor cycle bearing Regd. No. AS-02/F-8067 and 

thereafter, the villagers suspected the motor cycle to be stolen motor cycle. 

 “INVESTIGATION” 

2. On receipt of the Ejahar, Tezpur P.S Case No.1064 of 2013 u/s 379 of I.P.C was 

registered and investigation into. On completion of the investigation, the I.O. of 

this case submitted charge sheet u/s 379/34 of I.P.C against the accused 

persons, namely, Md. Rahimuddin and Md. Saidul Islam. During the appearance 
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stage the case against accused named Md. Saidul Islam was filed vide order 

dated 06.10.2016 on acceptance of P&A and accordingly the instant case 

proceed against accused Md. Rahimuddin.   

CHARGE & TRIAL 

3. In pursuant to the court’s process, the accused person appeared before the 

court and he was allowed to go on bail. Copies u/s 207 of Cr.P.C was furnished 

to the above-named accused person. After hearing both sides, charge of 

offence u/s-379 of I.P.C. was read over and explained to the accused person by 

my Ld. Predecessor in office, to which he pleaded not guilty and claimed to be 

tried. 

STATEMENT OF DEFENCE 

4. The prosecution side to prove the guilty of the accused person examined as 

many as 05 (Five) numbers of witnesses including the informant. Considering 

the testimonies of witnesses, prosecution side declined to adduce further 

evidence before this court. Hence, the evidence of prosecution side is closed. 

Accused is examined u/s-313 Cr.P.C and his pleas of denial were recorded in 

separate sheet and the same kept with the case record. Accused declined to 

adduce evidence on his defence. 

ARGUMENT 

5. I have heard arguments of both sides, gone through the case record in the 

backdrop of evidences presented before this court by prosecution side. 

6. The points for determination in this case:- 

Whether on or before one month of the date of filing 

the FIR accused intending to take dishonestly 

moveable property namely Honda motor cycle 

bearing Regd. No. AS-02/F-8067 out of the 

possession of unknown person without his consent 

moved that property in order to such taking and 

thereby committed an offence punishable u/s 379 of 

IPC? 
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EVIDENCES OF PROSECUTION SIDE 

7. In this case prosecution side to prove the contentions of the ejahar examined 

five numbers of witnesses. I have carefully travelled through the testimonies of 

each witness in the back drop of the entire case. PW-1 being the informant of 

this case deposed that he knows the accused person. He further deposed that 

the incident took place around three years back and on the day of incident, he 

saw the accused while he was driving the bike in front of his house. Then, he 

asked him from where he purchased this bike, then he replied that he purchase 

the same for Rs. 6000/-. Thereafter, on suspicion he informed the police about 

the matter. Thereafter, police came to his house at night and he was hiding 

under the clothes. He also deposed that accused confessed before the police 

that he took the bike from Roha, Nagaon. Later, police seized the motor cycle 

and prepared seizure list. Ext-1 is the seizure list and Ext-1(1) is his signature. 

Ext-2 is the FIR and Ext-2(1) is his signature.  

8. PW-1 in his cross examination deposed that he saw the scooty with the 

accused. He cannot say the colour and registration number of the said scooty. 

He deposed that after lodging the ejahar police went to the house of the 

accused. He deposed that police interrogated him in connection with this case. 

He denied the suggestion that he did not state before the police that accused 

purchased the said bike for Rs. 6000/-.  

9. PW 2, Nurjamal Haque deposed that he knows the informant and the accused. 

He deposed that he has no personal knowledge about the incident. PW-3, 

Sayed Ali deposed that he knows the informant and the accused of this case. 

He deposed that the incident took place in the year 2013 and at the relevant 

time, while he was returning home his family members informed him that 

accused purchased two wheelers bike.  

10. PW-4, Jufrul Hussain deposed that the incident took place in the year 2013. He 

deposed that his registered Honda bike bearing Regd. No. AS-02/E-3067 had 

been stolen near the shop of his brother and when he informed the matter to 

Samoguri police station, he learnt that his stolen bike had been seized by 

Borghat OP. Thereafter, he went to Borghat Police outpost and later took 
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zimma of the said bike from Court. PW-4 in his cross examination deposed that 

he heard that his Scooty was found from the possession of Rahim.   

11. PW-5, Jiabur Rahman deposed that the incident took place in the year 2013. He 

further deposed that at the time of alleged incident, he was the VDP Secretary 

of their village. He deposed that one stolen bike had been recovered from their 

area. He further deposed that police seized one stolen motor cycle from the 

possession of Jamiruddin. PW-5 in his cross examination deposed that he 

cannot say about the ownership of the said bike. He further deposed that he 

has no personal knowledge regarding theft bike. 

APPRECIATION OF EVIDENCES 

12. In this case the prosecution sets in motion against the accused person as soon 

as one ejahar lodged by the informant Md. Abdul Kalam alleging inter-alia that 

accused has stolen one Honda Aviator bearing Regd. No. AS-02/F-8067 from 

unknown person. The charge u/s 379 of IPC was framed and read over and 

explained against the accused. By the dint of the charge framed against the 

accused, the prosecution has got burden to prove that accused has stolen the 

motor cycle bearing Regd. No. AS-02/F-8067. It is alleged in the ejahar by the 

informant alleging stolen of a bike bearing Regd. No. AS-02/F-8067 and from 

the seizure list, it disclosed that the I/O has seized one motor cycle bearing 

Regd. No. AS-02/F-3067. Hence, it is seen that the motor cycle that was 

actually stolen away from a place of Nagaon or the motor cycle allegedly seized 

by the I/O during the investigation are appears to be different.  

13. Now, coming to the evidences on record, it is seen that the prosecution side 

examined five numbers of witnesses out of which PW-1 is the informant and he 

exhibited the ejahar as Ext-2 and Ext-1 to be the seizure list. On meticulous 

perusal of the testimony presented by PW-1, it disclosed that he on suspicion 

lodged the ejahar and his suspicion materialize by witnessing that accused was 

riding a motor cycle being a day labour and who informed the informant that he 

had purchase the same for Rs. 6000/-. Thereafter, he informed the incident to 

the police and police recovered the motor cycle from the house of the accused 

which concealed under the clothes. He also testified that accused confessed his 

guilt before the police. As such from the evidence of PW-1, it has become 
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crystal clear that the informant has not witnessed that accused has committed 

any theft of alleged bike, rather his presumption based upon the fact of 

suspicion the accused was found riding of a motor cycle which he has 

mentioned in his ejahar to be bearing No. AS-02/F-8067. The seizure list which 

was exhibited by PW-1 as Ext-2 disclosed the seizure of a different motor cycle 

which was not appears to be identical with the motor cycle that was allegedly 

driven by the accused as per the version of the informant.  

14. Now, the fact deposed by PW-1 that the accused has admitted his guilt before 

the police not appears to be relevant as per section 25 of Indian Evidence Act. 

More also, the admission of guilt by the accused before the police not 

supported and corroborated by any independent witnesses. PW-1 being the 

informant in his evidence also claimed that the motor cycle was seized from the 

possession of accused which was concealed under the clothes of the house of 

the accused and he put his signature in the seizure list. The seizure of the 

vehicle which was appears to be different from the number of the vehicle as 

disclosed from Ext-1 and Ext-2 and such fact makes the entire version of 

informant contradictory in nature. Undoubtedly during the investigation the 

owner of the seized vehicle appeared before the court and took zimma of the 

seized vehicle but such fact failed to create any inference against the accused 

that accused has actually committed theft of that vehicle because of the fact 

that the vehicle allegedly recovered and vehicle allegedly stolen are appears to 

be different from the evidences on record.  

15. Now, coming to the evidence of other witnesses, it disclosed before this court 

that PW-2 does not know anything about the incident. PW-3 deposed that he 

heard that accused had purchase one two wheeler vehicle and he do not know 

anything more. PW-4 stated in his evidence that one vehicle bearing Regd. No. 

AS-02/F-3067 was stolen from in front of shop his brother and he came to 

know that said vehicle belongs to him recovered by Borghat Police outpost. 

Then he came there and from the court he took the zimma of the seized 

vehicle. Hence, it is seen that PW-4 being the owner of vehicle bearing Regd. 

No. AS-02/F-3067 supported the fact that his vehicle was stolen away in the 

year 2013 from the shop of his brother Daulad Hussain and he accordingly took 
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the zimma of the said vehicle. PW-4 also did not say anything against the 

accused person and the number of the vehicle as he claimed and taken zimma 

by him also appears to be identical with the vehicle seized by the police but as 

per the ejahar the number of the vehicle is different.  

16. PW-5 is the VDP Secretary of the village of accused and he deposed that one 

stolen bike recovered from his area and police informed him that from the 

house of Jamiruddin, the alleged bike was recovered. The evidence of PW-5 

makes the evidence of PW-1 contradictory in the aspect that the vehicle was 

recovered from the house of one Jamiruddin. The accused who is been tried 

appears to be Md. Rahimuddin and the person from his house the vehicle was 

recovered as per PW-5 is Jamiruddin.  

17. Therefore, to sum up the evidence on record, it disclosed before the court that 

the testimony presented by PW-1 in terms of recovery of the seized vehicle 

appears to be contradictory with the version of PW-5. The prosecution side 

failed to adduce any independent witness to proof that the actually the seized 

vehicle was recovered from the possession of the accused who is being tried by 

this court. The evidences presented before this court by each witness are 

appears to be contradictory with each other and found to be full with lot of 

shortcomings.  

18. In this case as per Section 102 of Indian Evidence Act the burden shift upon 

the prosecution to establish and prove that accused has actually committed 

theft of the alleged vehicle but prosecution side failed to adduce any material 

witnesses to proof certain particular facts like recovery of the seized vehicle for 

making the evidence of PW-1 admissible in view of Sec. 104 of Indian Evidence 

Act. The informant in his ejahar as well as in his evidence emphatically claimed 

that the alleged vehicle was recovered from the possession of the accused and 

thereby he has on suspicion that accused has committed theft of the alleged 

vehicle lodged ejahar. Accordingly, charge u/s 379 of IPC was framed. In view 

of Sec. 102 of Indian Evidence Act initial burden to proof of the entire 

prosecution story lies upon the prosecution to make allegations and evidence 

regarding commission of theft admissible the prosecution in view of Sec. 104 of 
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Indian Evidence Act, the prosecution needs to establish the alleged recovery of 

stolen vehicle from the possession of the accused.  

19. To prove the seizure of the alleged vehicle prosecution only examined two 

numbers of witnesses out of which PW-1 appears to be signatory of the seizure 

list and as per his version police has recovered the seized vehicle as he claimed 

bearing No. AS-02/F-8067 and PW-5 claimed that the stolen vehicle was 

recovered from the possession of one Jamiruddin. Rahimuddin and Jamiruddin 

both are different persons and the vehicle allegedly recovered as per the ejahar 

and also vehicle allegedly recovered as per the seizure list are not appears to 

be identical. Hence, it is seen that prosecution side failed to discharge its 

burden of proof to the extent of seizure of the alleged vehicle as well as 

commission of theft by the accused of the alleged vehicle. 

20. In a criminal case the rule of evidence is that the direct and best evidence has 

to be adduced. But in this case prosecution side failed to adduce any direct and 

best evidence and in respect of circumstantial evidence, the evidence offered 

are appears to be contradictory and full with lot of shortcomings.  

21. Therefore, in the light of all the aforesaid discussion, I am of the opinion that 

prosecution has failed to prove the charge against the accused person beyond 

reasonable doubt and as such the accused person is acquitted from the charge 

u/s 379 of IPC and sets at liberty. Surety is extended for six months in view of 

section 437A of Cr PC. 

22. Judgment is pronounced in the open court, which is given under my hand and 

seal of this court on 08th day of October, 2020.  

 

 

         (Sri N. J. Haque) 
Chief Judicial Magistrate, 

                               Sonitpur: Tezpur 
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ANNEXURE 

1. Witnesses for Prosecution:- 

PW 1: Md. Abdul Kalam 

PW 2: Nurjamal Haque  

PW 3: Sayed Ali 

PW 4: Jufrul Hussain  

PW 5: Jiabur Rahman  

2. Witnesses for Defence: NIL 

3. Court Witnesses:  NIL 

 

4. Prosecution Exhibits: 

Ext 1  :- Seizure List 

Ext 1(1) :- Signature of PW-1 

Ext 2  :- FIR 

Ext 1(1) :- Signature of PW-1  

 

5. Defence Exhibits: NIL 

6. Material Exhibits: NIL  

 

 

Chief Judicial Magistrate  
                            Sonitpur, Tezpur 


